Revised DRAFT



January 21, 2016
LEASE AGREEMENT



THIS LEASE AGREEMENT, entered into this ______ day of ________________, 2016, by and between the BOROUGH OF PLUM, a political subdivision of the Commonwealth of Pennsylvania, having its principal place of business situate at 4575 New Texas Road, Plum, PA 15239, (hereinafter referred to as “Borough”) 






A







N








D

PLUM BOROUGH SCHOOL DISTRICT, a political subdivision of the Commonwealth of Pennsylvania, having its principal place of business situate at 900 Elicker Road, Plum, PA 15239 (hereinafter referred to as “School District”)





A







N








D

PLUM ATHLETIC FOUNDATION, a nonprofit organization, having its principal place of business situate at 900 Elicker, Plum, PA 15239 (hereinafter referred to as “Plum Athletic”)



WHEREAS, the School District is the owner of a certain vacant property situate on School Road in Plum Borough, Allegheny County, Pennsylvania, being Tax Parcel No. ______________, and commonly referred to as “Old Pivik School" property; and



WHEREAS, the Parties are desirous of constructing and installing certain recreational improvements to be used by the students and residents of Plum Borough; and



WHEREAS, Section 706 of the Public School Code of 1949, as amended, 24 P.S. § 7-706, the School District may join with the Borough in the operation of parks, playgrounds, and playfields; and



WHEREAS, the Parties are desirous of reducing to writing their respective rights and obligations relative to the shared construction, maintenance and use of the Property and improvements thereto.


NOW THEREFORE, the Parties hereto in consideration of the above-premises and covenants contained herein, hereby agrees as follows:


1.
PREMISES LEASE.  School District hereby leases to the Borough and Plum Athletic certain vacant property situate on School Road in Plum Borough, Allegheny County, Pennsylvania, being Tax Parcel No. ______________, which property is outlined in red on the Google Map attached hereto, incorporated herein, and designated Exhibit “A” (hereinafter referred to as the “Property”).


1.1.
The Property is being leased for purposes of constructing, maintaining, and using the Improvements contemplated in this Lease Agreement. 


1.2.
Borough and Plum Athletic understand and acknowledge that the Property being leased from School District is in an “as-is” condition.  

2.
TERM.  Unless sooner terminated pursuant to Section 2.1, the term of this Lease shall be for Thirty (30) years, commencing on ________ ____, 2016.  


2.1.
EARLY TERMINATION.
If the Improvements to be constructed or installed are not commenced within _______________ (____) calendar months after ______________________ ___, 2016, School District may at its sole discretion sooner terminate this Lease Agreement and the balance of its remaining term by giving written notice to Borough and Plum Athletic.   Termination shall be effective upon delivery of written termination notice. 




2.1.1.
In the event of early termination, the Lease Agreement shall be immediately considered null and void and of no further effect.  Neither Borough nor Plum Athletic shall have any recourse against School District on account of such early termination.



3.
RENT.  As rent for the Premises, Borough and/or Plum Athletic shall pay to School District at its Offices the sum of One ($1.00) Dollar per year ($30.00 for the entire term), paid in advance for the entire term upon the execution of this Agreement.




3.3.
School District agrees that neither Borough nor Plum Athletic shall be obligated to pay additional rent or other charges for or on account of the betterment or improvement of the Property during the term of the Lease Agreement or any extension thereof, regardless of the nature of the Improvements or alterations to the Property.    


4.
IMPROVEMENTS.  The following Improvements may be constructed or installed at the Property: Multipurpose athletic field, grandstands, parking, sidewalks, tennis courts, basketball courts, deck hockey court, rest room facilities, lights, light standards, signage, locker rooms, concession stand, walking trails, or similar.


4.1.
At the end of this Lease Agreement’s term, or any extension thereof, ownership of said Improvements shall revert to School District.

 
5.
COST OF IMPROVEMENTS.  The Borough and School District shall not be responsible to construct or install one or more of the Improvements at the Property. Any land development plans and permit applications; occupancy permit application; and zoning applications will be the responsibility of the Plum Athletic.  However, the costs and expenses may be offset or assisted by the Borough and School District.

 



5.1.
Plum Athletic agrees to use its best efforts to continually raise private funds to offset the costs for improvements, maintenance and operational expenses.  


5.2.
The Parties shall mutually cooperate in applying for and obtaining any private, state, county and federal grants to offset the cost of the improvements.



5.3.
Borough agrees to waive all fees for applications and permits relating to building, land development, occupancy and zoning submitted to Borough Agencies including but not limited to building inspection fees.  

6.
PUBLIC UTILITIES.
School District shall be responsible for payment of all electric, water, sewer and other public utility charges charged to the Property and any Improvements.  



6.1.
If any utilities are or would be provided by the Borough, the charges for same are hereby waived.


7.
 OPERATION AND MAINTENANCE.  Day-to-day management of the Property and Improvements, including the scheduling of use and events, shall be the responsibility of Plum Athletic. 


7.1.
 REPAIRS AND CLEANING.  All maintenance of any structures or grounds, including minor repairs, grass cutting, snow removal, litter, and cleaning, shall be the responsibility of Plum Athletic as they shall agree.  



7.2.
Borough shall, at all times during the term of the Lease Agreement and at their sole cost and expense, repair the Property and Improvements in a good, safe and substantial condition and shall use all reasonable precaution to prevent waste, damage or deterioration, in excess of normal wear and tear, to the Property and Improvements.

8.
MECHANICS’ LIENS.  Borough and /or Plum Athletic shall promptly pay any contractors and material men who supply labor, work or materials at the Property so as to avoid the possibility of a lien attaching to the Property.  Borough and /or Plum Athletic shall not permit any mechanics’ liens to be filed at any time against the Property or any part of the Property in connection with any work done by it or caused to be done by it.  If any such lien should be filed, Borough and /or Plum Athletic shall promptly cause it to be discharged of record by payment, deposit, bond, Order of Court or otherwise.  Nothing in this Lease is intended to authorize Borough and/or Plum Athletic to do or cause any work or labor to be done or any materials to be supplied for the account of School District, all of the same to be solely for Borough’s and /or Plum Athletics’ account and at their risk and expense.


9.
INSURANCE.
During the term of this Lease Agreement and any extension thereof, the Parties shall obtain and maintain, at each’s expense insurance against liability for bodily injury and property damages arising from use of the Property under a Policy of Comprehensive General Public Liability Insurance, in the amount of and in forms of insurance policies as may from time to time be reasonably and mutually required by the Parties, including insurance against other insurance hazards as are commonly insured against for the operation of athletic facilities.  Each Party shall be named as a coinsured on all such policies.

10.
INDEMNIFICATION.   Subject to and without waiver of the immunities and limitations of liability set forth in the Political Subdivision Tort Claims Act, 42 Pa.C.S.A. § 8541, et seq., as amended, and Pennsylvania’s Recreational Use of Land and Water Act, 68 P.S. §477-1 et seq., as amended, each Party agrees to indemnify and hold the other Parties, their officers, agents and employees, harmless against any and all liabilities, claims, demands, damages, costs and expenses, including reasonable attorneys’ fees arising in connection with the use of the Property; or any failure on the part of the indemnifying Party to observe, perform or comply with any terms, covenants or conditions of this Lease Agreement, or from any act or negligence of the indemnifying Party, its officers, agents, directors, councilpersons, contractors, employees, or invitees in or about the Property; or loss of life, personal injury or damage to property caused to any person in, on or about the Property.  In case of any action or proceeding brought against the indemnified Party by reason of any such claim, the indemnifying Party, on notice from the indemnified Party, agrees to defend the action or proceeding with counsel reasonably acceptable to indemnified Party.  The indemnification set forth in this paragraph shall survive the expiration or termination of this Agreement.

11.
ASSIGNMENT AND SUBLEASE.  No Party shall have the right to assign this Lease Agreement, sublet the Property or enter into a concession agreement without the prior written approval of the other Parties.  Any assignee of a Party shall unconditionally be bound by and perform all of the obligations of the Assignor under this Lease Agreement and shall assume all such obligations in writing in form and content acceptable to the nonassigning Party or Parties. 


12.
SCHOOL DISTRICT USE.  During the term of this Lease Agreement, the Property and its Improvements shall be available for utilization by School District for the School District’s programs conducted during regular school hours (such as recess or physical education classes), all at no charge to the School District.  The School District Junior High and High School WPIAL and PIAA activities will have preferential scheduling. 

13.
LAWS, REGULATIONS AND CODES.  During the term of this Lease Agreement, the Parties shall comply with all local, state and federal laws, building, fire and sanitation regulations and codes as they affect use of the Improvements.
14. 
EVENTS OF DEFAULT AND REMEDIES.



14.1.
Events of Default.  The failure of either party to perform, observe, or comply with any of the terms, covenants, or conditions of this Lease shall constitute an event of default.  Provided, however, a Party shall only be in default if it fails to perform any obligation hereunder and such failure continues for thirty (30) days following written notice from the non-defaulting Party.  


14.2.
Remedies.  
Upon default by a Party, the non-defaulting Party or Parties may seek any and all damages and specific performance authorized at law or in equity.  In the event of default, the non-defaulting Party or Parties, in addition to any other rights they may have at law or in equity, shall have the right, but not the obligation, to perform such obligation on the defaulting Party’s behalf and at the defaulting Party’s expense. Defaulting Party shall reimburse non-defaulting Party or Parties for all reasonable attorney’s fees and other costs and expenses incurred by non-defaulting Party or Parties in connection with (i) enforcement of the Lease Agreement in the event of any uncured default, and (ii) any action or proceeding in which the non-defaulting Party or Parties are a party arising solely out of any act or omission of the defaulting Party. No waiver by any Party of any default or violation or breach of any of the terms, provisions or covenants contained in this Lease Agreement shall be deemed or construed to constitute a waiver of any other violation or breach of any of the terms, provisions and covenants of this Lease Agreement.

15.
PLUM ATLETIC FOUNDATION BOARD.
In consideration of School District and Borough entering into this Lease Agreement, Plum Athletic Foundation agrees that it shall maintain a nine (9) member Board of Directors that shall be comprised of three (3) members designated by the School District ((comprised of 2 Directors and 1 FTE)) three (3) members designated by Borough Council ((comprised of 2 Council Members and 1 FTE)), one (1) member designated by Plum Lacrosse, one (1) member designated by Plum Soccer, and one (1) member designated by Plum Youth Football. 

16.
NOTICES.  All notices to be given under this Lease shall be given by certified mail, postage prepaid, return receipt requested addressed to the proper party at the following locations:

Borough of Plum 
4575 New Texas Road
Plum, PA 15239
Attention: Borough Manager
Plum Borough School District  

900 Elicker Road 
Plum, PA 15239
Attention: Superintendent of Schools
Plum Athletic Foundation

900 Elicker Road
Plum, PA 15239

Attention: Foundation President
17.
MISCELLANEOUS.



17.1.
Severability Clause.  Should any term, condition, clause or provision of this Lease be declared illegal by a court of competent jurisdiction, or otherwise be determined or declared to be void or invalid as a matter of law, then only that term, condition, clause or provision shall be stricken from this Lease Agreement and in all other respects this Lease Agreement shall be valid and continue in full force, effect and operation.  The remaining terms, conditions, clauses and provisions shall remain in full force and effect for the duration of the Lease Agreement if not affected by the deleted term, condition, clause or provision.



17.2.
Choice of Law.  This Lease Agreement shall be construed in accordance with and governed by the laws of the Commonwealth of Pennsylvania.



17.3.
Amendment.  No amendment or modification of this Lease shall be binding unless in writing, dated subsequent to the date of this Lease Agreement, and duly executed by the School District, Borough, and Plum Athletic.  



17.4.
Inurement.  This Lease shall be binding upon the parties hereto, their successors and assigns.



17.5.
Counterparts.
This Agreement may be executed in counterparts, each of which is deemed to be an original.  



IN WITNESS WHEREOF, the parties hereto have set their hand and seals the day and year first above written.
ATTEST:
      BOROUGH OF PLUM 

____________________________

By: _________________________________

Secretary





   President of Council
ATTEST:




    PLUM BOROUGH SCHOOL DISTRICT 
___________________________

By: _________________________________

Secretary






President of Board

WITNESS:




    PLUM ATHLETIC FOUNDATION 
___________________________

By: ________________________________

Secretary






President
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